Lignite Redux:
New Technologies Ignite Interest in Lignite. by Arceneaux, M. Thomas
Annual Institute on Mineral Law
Volume 55 The 55th Annual Institute on Mineral Law Article 15
3-27-2008
Lignite Redux: New Technologies Ignite Interest in
Lignite.
M. Thomas Arceneaux
Follow this and additional works at: https://digitalcommons.law.lsu.edu/mli_proceedings
Part of the Oil, Gas, and Mineral Law Commons
This Paper is brought to you for free and open access by the Mineral Law Institute at LSU Law Digital Commons. It has been accepted for inclusion in
Annual Institute on Mineral Law by an authorized editor of LSU Law Digital Commons. For more information, please contact kreed25@lsu.edu.
Repository Citation
Arceneaux, M. Thomas (2008) "Lignite Redux: New Technologies Ignite Interest in Lignite.," Annual Institute on Mineral Law: Vol. 55 ,
Article 15.
Available at: https://digitalcommons.law.lsu.edu/mli_proceedings/vol55/iss1/15
11. Lignite Redux:
New Technologies Ignite Interest in Lignite.
M. Thomas Arceneaux
Blanchard, Walker, O'Quin & Roberts
Shreveport, Louisiana
I. Introduction
Coal is an ancient fuel. The cave man used coal for heating.' The
Romans used coal in England in 100-200 A.D.2 The Hopi Indians used
coal found in the southwestern United States for heating, cooking and
baking pottery as early as the 1300's.3 English settlers in the United
States began mining coal commercially in Virginia in the 1740's. 4
Coal's use as a fuel to create energy, rather than as a stand alone
heating source, might be traced to James Watt's invention of the steam
engine during the industrial revolution.' Coal powered the engine, which
greatly increased the productivity of manufacturing processes. In the
1880's, electric companies began to use coal to provide power for
electrical generation plants.'
Coal starts out as peat and gradually can become anthracite through
metamorphosis due to heat and burial pressure.7 With time and heat, peat
becomes lignite, which becomes subbituminous coal, which becomes
bituminous coal, which ultimately becomes anthracite.' Lignite is
considered an "immature" coal because it is still soft and somewhat light
in color.' Anthracite, on the other hand, is hard and shiny.o Geologists
rank coal according to maturity and energy content. The low ranking
coals, lignite and subbituminous coal, have lower carbon content and
more moisture. Consequently, they have lower energy content."
United States Department of Energy, A Brief History of the Coal Use,
www.fossil.energy.gov/education/energylessons/coal/coa-history/html (December 2005).
2 Id.
3 Id.
Id.
6 Id.
Classification of Coal, University of Kentucky
(www.uky.edu/KGS/coal/coalkinds.htm)
Id.
Id.
10 Id.
II Id
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Both lignite and subbituminous coal are found in Louisiana."
Louisiana lignites have an "A" classification, with a heat content of
about 7,000 13tu/lb. Their sulphur content averages 0.64%, ash 16.1%
and moisture 3.0%."
Lignitel 4 was found in northwestern Louisiana as early as 1812." At
that time, residents used lignite for blacksmithing and domestic heating."
In addition, Louisianians used lignite in the early 1900s to fire brick and
to generate steam." Some cane sugar refiners and tile manufacturers used
it for power." Other minor uses included distillation to produce burning
oil, lubricating oil and paraffin, as well as a preservative to store eggs."
In the 1950s and 1960s, electric utilities recognized that lignite could be
used to generc.te electricity, but it was not cost-effective at that time.2 o
As a result of the Arab oil embargo in 1973 and the desire to limit
dependence by the United States on foreign sources of oil, in 1978, the
United States enacted legislation that limited the use of oil and natural
gas as boiler fuels.2' In anticipation of the greater viability of lignite for
use to generate electrical power, Central Louisiana Electric Company
(CLECO) and Southwestern Electric Power Company (SWEPCO) began
to compete for mining leases and other rights in DeSoto and Red River
Parishes.22 In 1978 they joined forces to develop the Dolet Hills Mine to
deliver lignite to a jointly operated power plant.2 3 In October, 1989, Red
River Mining Company opened the Oxbow Lignite Mine in Red River
Parish to provide additional lignite for electrical power generation.24 In
1 Troy, French and Ales, Coal and Lignite in Louisiana (La. Dept. Natural Resources
May, 1993), p.3 (http://dnr.louisiana.gov/sec/execdiv/TECHASMT/energy_sources/coal
lignite? 1 993_coalreport/coal.htm)
13 Id.
14 The word "lignite' comes from the Latin root lignum, meaning wood. New
Webster's Dictionary (Ottenheimer Publishers, Inc. 1992).
1s Louisiana Geological Survey: Lignite Resources in Louisiana, p. 2 (2000).
http://www.Igs.siu.edu/deploy/uploads/Slignite.pdf.
16 Id.
17 Id.
18 Id.
'9 Id
20 Id.
21 Power Plan: and Industrial Fuel Use Act of 1978, Pub. L. 95-520 (November 9,
1978). Most of the provisions of the Fuel Use Act were repealed by Pub. L. 100-42 (May
21, 1987).
22 Louisiana Geological Survey, supra, at 2.
23 Id.
24 Id.
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1998, the Dolet Hills Mine produced 2,342,237 short tons of lignite and
the Oxbow Lignite Mine produced 989,204 short tons.
The prospect of mining lignite in Louisiana raised questions about
whether the 1974 Louisiana Mineral Code26 sufficiently addressed
mineral rights relating to solid minerals like lignite, as well as whether
Louisiana needed additional reclamation requirements related to the after
effects of strip mining. Louisiana lignite is uncovered through surface, or
strip, mining. The mine operator removes (strips) overlying materials
down to the lignite deposit so that the operator can remove the lignite
using a dragline or a motorized scraper."
Amendments to the Mineral Code in 1976,"2 198229 and 19830
made significant changes to important Mineral Code provisions to
account for the unique characteristics of lignite mining. The Legislature
enacted the Louisiana Surface Mining and Reclamation Act" in 1976,2
and amended and reenacted it in 1978" to provide orderly regulation of
surface mining and reclamation.
The federal Clean Air Act Amendments of 199034 regulate
emissions for coal and lignite-fired electricity generation plants to
prevent "acid rain" and other ill effects. In 2005, the United States
Environmental Protection Agency ("EPA") promulgated Standards of
Performance for New and Existing Stationary Sources: Electric Utility
Steam Generating Units, 35 also known as "CAMR."36 CAMR required
reductions of mercury emissions by coal-powered electrical generating
plants over time.3 ' The United States Court of Appeals for the District of
Columbia Circuit vacated CAMR on February 8, 2008, in State of New
Jersey v. Environmental Protection Agency.38 Even with the New Jersey
decision, it is likely that in the long term that either Congress or the
25 Id.
26 La. R.S. 31:1, et seq., hereinafter called the "Mineral Code."
27 Id
28 La. Acts 1976, No. 129.
29 La. Acts 1982, No. 280.
30 La. Acts 1983, No. 203.
31 La. R.S. 30:901, et seq.
32 La. Acts 1976, No. 141.
3 La. Acts 1978, No. 406.
34 The Clean Air Act originally was passed as Pub. L. 91-604 (December 31, 1970).
The 1990 amendments were part of Pub. L. 101-549 (November 15, 1990). The current
statutes is found at 42 U.S.C. §7401, et seq.
3 70 Fed. Reg. 28,606 (May 18, 2005).
36 "CAMR" stands for "Clean Air Mercury Rule."
3 70 Fed. Reg. 28,606 (May 18, 2005).
38 517 F.3d 574 (D.C. Cir. 2008).
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states will consider it good public policy to continue to seek reductions in
mercury emiss ions by coal-powered electrical generating plants.
One company that is leading the way in the technology to reduce
mercury emissions from coal-powered electrical generating plants is
Littleton, Colorado-based ADA-ES, Inc. ADA-ES has developed a
process for injecting activated carbon into the fluestream of a coal-
powered electrical generation plant. Mercury adheres to the activated
carbon and is captured on the fly ash. Leaching tests verify that once the
mercury is captured on the fly ash, it is very stable. The fly ash then can
be deposited in an ordinary landfill or used for reclamation as a
nonhazardous waste.
Because of the increase in interest in lignite for electrical generation
and other uses, it is helpful to review the legal regimes that affect lignite
exploration, especially in relation to the exploration for other minerals,
particularly oil and gas. The review will start with an overview of
mineral ownership, then discuss the creation of servitudes and leases for
mineral explo7ation, the basics of mining plans and reclamation, and,
finally, the relationship between surface mining of solid minerals and oil
and gas exploration. It is intended as a primer, not an exhaustive review
of all aspects of solid mineral development.
II. Mineral Ownership
Article 490 of the Louisiana Civil Code" states the basic principle
of the right to ixploit immovable property:
Unless otherwise provided by law, the ownership of a tract of land
carries with it the ownership of everything that is directly above or
under it.
The owner may make works on, above, or below the land as he
pleases, and draw all the advantages that accrue from them, unless
he is restriined by law or by rights of others.
Expanding on the principles of the Civil Code, the Mineral Code
provides that tie ownership of minerals in, on or under land depends on
the nature of the minerals themselves. Different principles apply
depending on whether the minerals are solid and, therefore, in place, or
fugacious and, therefore, mobile in nature.
Article 5 of the Mineral Code40 provides the principle for ownership
of solid minerals:
Ownership of land includes all minerals occurring naturally in a
solid state. Solid minerals are insusceptible of ownership apart from
the land until reduced to possession.
3 Hereinafter called simply the "Civil Code."
40 La. R.S. 31::3.
- 343 -
Unless the law or some right in favor of another creates a different
result, products derived from a thing as a result of the diminution of its
substance (e.g., the removal of solid minerals), belong to the owner of
the thing." In fact, an owner may recover damages from one who
removes solid minerals from his land without authorization." This is the
jumping off point for analysis of rights relating to surface mining.
Unlike the case with solid minerals, oil and gas (and other fugacious
minerals) are not owned by the owner of the land. Article 6 of the
Mineral Code" states:
Ownership of land does not include ownership of oil, gas, and other
minerals occurring naturally in liquid or gaseous form, or of any
elements or compounds in solution, emulsion, or association with
such minerals. The landowner has the exclusive right to explore and
develop his property for the production of such minerals and to
reduce them to possession and ownership.
This Article essentially states the principle of the rule of capture."
In summary, solid minerals are owned by the owner of the land and
cannot be owned by another until reduced to possession,45 while
fugacious minerals are owned by no one until reduced to possession."
By "reduced to possession," the Mineral Code means being brought
under physical control to permit delivery to another.
In practice, of course, the owner of the land rarely exploits his or her
land for minerals personally.' He or she typically grants rights to others
to explore for and produce minerals on the land at their risk and
41 La. Civ. Code art. 488.
42 La. R.S. 31:13.
43 La. R.S. 31:6.
4 See also La. R.S. 31:8 ("A landowner may use and enjoy his property in the most
unlimited manner for the purpose of discovering and producing minerals, provided it is
not prohibited by law. He may reduce to possession and ownership all of the minerals
occurring naturally in a liquid or gaseous state that can be obtained by operations on or
beneath his land even though his operations may cause their migration from beneath the
land of another.")
45 La. R.S. 31:5.
4 See La.R.S. 31:6.
47 La. R.S. 31:7.
48 While it might seem that an owner "leasing" his or her land for lignite would prefer
to sell the land rather than lease it because of the disruption of surface leasing, most
owners still lease the property for several reasons. First, they may be able to continue to
occupy the property until mining gets closer to the site. Second, the cost of relocation is
generally included in the consideration paid for the lease. Third, the mine operator has the
obligation to reclaim the land at the conclusion of the lease. Fourth, the coal lease
provides for royalties, while a conveyance might not. Of course, a landowner could
reserve a mineral royalty in a conveyance and receive future revenues through that
device. See La. R.S. 31:80.
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expense.49 'This is accomplished by the granting of mineral rights as
defined by the Mineral Code.o A mineral right is an incorporeal
immovable, alienable, heritable and subject to the laws of registry." The
fundamental mineral rights are the mineral servitude, the mineral royalty
and the minera. lease, although the Mineral Code does not prohibit the
creation of other mineral rights." A mineral royalty is a non-operating, or
passive interest." This article will focus on interests that might result in
operations for exploration for and production of minerals. Typically,
those include the mineral servitude and the mineral lease.
III. Creatio a of Servitudes and Leases for Mineral Exploration
The Mineril Code provides that: "A mineral servitude is the right of
enjoyment of land belonging to another for the purpose of exploring for
and producing minerals and reducing them to possession and
ownership." 4 Most title examiners are accustomed to seeing either grants
of servitudes or reservations of servitudes of "oil, gas and other
minerals." One of the first questions that arises with respect to solid
minerals is whether such a reservation includes within "other minerals"
minerals that must be extracted through surface mining rather than
through a bore hole. As with many legal questions, the answer, it seems,
is, "It depends.'
A good starting point for such a determination is the landmark
Louisiana Supreme Court decision in Continental Group, Inc. v.
Allison." Continental Group was decided based on the law in effect prior
to the adoption of the Mineral Code, but it is instructive in determining
how to interpret mineral servitude grants and reservations.
In 1956, after two years of extensive negotiations, Mansfield
Hardwood Lurrber Company sold 92,000 acres of timberland in seven
parishes in north Louisiana to Robert Gair Co., Inc., the predecessor in
interest to Conlinental Group, Inc. Mansfield specifically reserved "all
mineral rights" in the conveyance. There was evidence that Mansfield
had offered to sell the right to explore for all minerals for an additional
49 See La. R.S. 31:15 ("A landowner may convey, reserve, or lease his right to explore
and develop his lani for production of minerals and to reduce them to possession.")
so La. R.S. 31:16.
s1 La. R.S. 31:13.
52 Id.
s3 La. R.S. 31:80 ("A mineral royalty is the right to participate in production of
minerals from land owned by another or land subject to a mineral servitude owned by
another. Unless expressly qualified by the parties, a royalty is a right to share in gross
production free of mining or drilling and production costs.')
5 La. R.S. 31:19.
ss 404 So. 2d 428 (La. 1981).
56 Id. at 429.
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price, but that Gair had rejected the offer." At the time of the sale, about
20,000 acres were under oil and gas leases, but no other minerals were
subject to leases or in any mineral production." In addition, while some
of the acreage contained sand and gravel deposits and lignite existed on
certain of the acreage, no production of any solid minerals was then
economically feasible."
In a declaratory judgment action, Continental argued that the
reservation should be interpreted to include only oil and gas, not solid
minerals like lignite that required surface or strip mining. The district
court ruled in Continental's favor, but the Louisiana Court of Appeal for
the Second Circuit reversed.o Continental applied to the Louisiana
Supreme Court for further review." The Supreme Court affirmed the
decision of the Second Circuit on the interpretation issue, but on
rehearing found that the servitude as to solid minerals had been lost due
to the prescription of non-use.6 2
The Supreme Court reviewed cases in Louisiana and elsewhere to
reach its interpretation holding. The fact that the reservation said, "all
minerals," and the extensive negotiations apparently were the persuasive
factors. The court reviewed three particular Louisiana cases involving
less obvious reservations. In Huie Hodge Lumber Co. v. Railroad Lands
Co.," the court had found that the terms "iron, coal and other minerals"
did not include oil and gas. In Holloway Gravel Co. v. McKowen," the
terms "all the mineral, oil and gas rights" in a mineral reservation did not
include sand and gravel. In River Rouge Minerals, Inc. v. Energy
Resources of Minnesota," the Louisiana Court of Appeal for the Second
Circuit had determined that "oil, gas and other minerals" in an oil and
gas lease included only other minerals similar to oil and gas. Of course,
the interpretive concept of ejusdem generis supports all three
" Id. at 430.
58 Id. at 429.
5 Id.
60 379 So. 2d 1117 (La. App. 2d Cir. 1979).
61 404 So. 2d at 430.
62 Id. The ultimate result on the prescription issue has been changed by Article 40 of
the Mineral Code, La. R.S. 31:40, which the Supreme Court discusses in its opinion on
rehearing. Article 40 of the Mineral Code provides, "An interruption of prescription
applies to all types of minerals covered by the act creating the servitude and all modes of
its use." Because the Supreme Court determined that the reservation covered solid
minerals, had Continental Group been decided under the Mineral Code, the result would
have been different because the court found that the seller had preserved the servitude
over oil and gas.
6 151 La. 197, 91 So. 676 (1922), cited at 404 So. 2d 431.
6 200 La. 917, 9 So. 2d 228 (1942), cited at 404 So. 2d 431.
65 331 so. 2d 878 (La. App. 2d Cir. 1976), cited at 404 So. 2d 431.
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conclusions. Because there was no illustrative list in the reservation
before it, the Supreme Court determined that "all minerals" meant what it
said."
One may gliean several principles of interpretation from Continental
Group and the three cases it cites in its analysis. First, in interpreting a
grant or reservation, one must look to the entirety of the instrument to
determine the context of a provision. For example, in River Rouge
Minerals, the lease contained many provisions describing the kinds of
operations for drilling for oil or gas, but none that mentioned surface
mining. Second, when a reservation or grant lists examples of particular
minerals, a court may well limit the scope of the reservation or grant to
minerals of the kind or nature of those in the list, or to minerals typically
extracted by the same or similar means. Third, "all" may mean "all" if
there is no list or are no examples.
Once a servitude exists that includes lignite, how may that servitude
be exercised to prevent the prescription of non-use? Generally, a mineral
servitude is lost if not exercised for ten years." Given that surface mining
takes place on particular tracts, if the servitude in question covers only
solid minerals, not oil and gas," in the absence of legislative assistance,
surface mining would have been severely hampered by the prescriptive
rules. The MinerLl Code, however, provides legislative assistance.
Article 60 of the Mineral Code says, "An obstacle to drilling or
mining operation or to production of any mineral covered by an act
creating a mineral servitude suspends the running of prescription as to all
minerals covered by the act."6 1 In 1982, the Louisiana legislature added a
subsection (B) to Article 61 of the Mineral Codeo to provide a means of
extending a servitude for the exploration for and production of lignite or
coal by means of a suspension of prescription under certain
circumstances:
B. The inclusion of land burdened by a servitude that includes the
right to develop lignite or coal in a mining plan to conduct surface
lignite or other forms of coal mining and reclamation operations is
an obstacle to the use of that. servitude with respect to all land
included in the mining plan provided the following requirements are
satisfied:
" 404 So. 2d at 432 ("We therefore determine that the parties in this case intended
what the words chosen clearly expressed, that the vendor reserved 'all mineral rights'.")
67 La. R.S. 31:27(1).
68 Because of Art cle 40 of the Mineral Code, La. R.S. 31:40, if the servitude covered
all minerals, then exercise with respect to oil and gas would preserve the servitude as to
solid minerals as well. See discussion at n. 63, supra.
69 La. R.S. 31:60.
70 La. R.S. 31:61(B), added by La. Acts 1982, No. 780.
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(1) Lignite or another form of coal susceptible of being mined has
been discovered as a result of acts committed on the land or due to
acts providing a reasonable basis of proof of the discovery of the
mineral.
(2) A mining plan for the ultinate production of lignite or other
forms of coal, together with a permit issued by the appropriate
government official, is filed in the conveyance records of the parish
or parishes in which the land burdened by the servitude is located.
(3) The mining plan along with any amendments thereto, provides
for the ultimate production of the lignite or other forms of coal from
the land burdened by the servitude.
(4) Actual mining operations have begun on land included in the
plan, although such operations are not being conducted on the land
burdened by the servitude.
Prescription shall begin to run again when reclamation operations
on the land burdened by the servitude are complete, the land
burdened by the servitude is deleted from the mining plan, or there
is no longer in effect a permit for lignite or other form of coal
mining and reclamation as to any land included in the mining plan,
whichever is sooner.
The terms "mining plan" and "actual mining operations" are defined
in Section 213 of the Mineral Code." A mining plan is a plan approved
based on the process outlined in the Louisiana Surface Mining and
Reclamation Act.72 "Actual mining operations"with respect to coal or
lignite operation means good faith operations to obtain or establish
lignite or coal production." The definition includes "safe harbor"
activities that constitute good faith operations, including such activities
as the removal of existing structures, construction of railroad spurs,
construction of sedimentation ponds, and the on-site erection of major
equipment for the removal or transportation of lignite or other coal and
overburden.7 4 Moreover, the activity is attributable to the mining operator
even if it is conducted by an affiliated synthetic fuel facility or an
affiliated specific major electric generating facility."
As a result of these legislative provisions, a mineral servitude
covering lignite could last a considerably longer time than ten years,
even if the actual mining of the land burdened by the servitude does not
occur for longer than ten years from the grant or reservation.
n1 La. R.S. 31:213(2) and (7).
72 La. R.S. 30:901, et seq.
7 La. R.S. 31:213(7)(a).
74 La. R.S. 31:213(7)(b).
75 La. R.S. 31:213(7)(c)(ii) and (iii).
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A landowner or mineral servitude owner may grant a mineral lease
to permit some other person to explore for lignite. "A mineral lease is a
contract by which the lessee is granted the right to explore for and
produce minerals."" The Mineral Code, as adopted in 1974, provided for
a. maximum term for a mineral lease of ten years, but then provided for a
"shut-in" payment for solid minerals that would permit the extension of
the term to a maximum of twenty total years.77 In 1976, the Legislature
decided to take a different approach with respect to lignite and coal
leases. The 1976 amendment to Article 115 of the Mineral Code7 1
excepted "lignite or other forms of coal" from the second paragraph of
the Article, which became Article 115(B), and added a subsection (C) to
the Article 7 :
C. (1) Any lease, granting the right to explore for and produce
lignite or another form of coal, which is included within a mining
plan and upon which no actual operations have begun, may provide
for an extension beyond the initial ten year term for a period of
thirty years by the payment of rent, an advance royalty payment or
any other form of periodic payment to the lessor, provided the
following reqiirements are satisfied:
(a) Lignite or another form of coal susceptible of being mined
has been ciscovered as a result of acts committed on the land or
due to acts providing a reasonable basis of proof of the discovery
of the mineral.
(b) A mining plan for the ultimate production of lignite.or other
forms of coal, together with a permit issued by the commissioner
of conservation, is filed in the conveyance records of the parish
or parishes in which the leased land is located.
(c) The mining plan, along with any amendments thereto,
provides for the ultimate production of the lignite or other forms
of coal from the land leased.
(d) Actual mining operations have begun on land included in the
plan, althcugh such operations are not being conducted on the
lease being extended.
(2) The mining plan may authorize removal of lignite or other forms
of coal from different seams, beds or other deposits and from
noncontiguous tracts of land, provided such operations are so
integrated as t constitute a single mining plan.
76 La. R.S. 31:114.
n La. R.S. 31:15, a enacted by La. Acts 1974, No. 50.
78 La. Acts 1976, No. 129.
7 La. R.S. 31:115(C).
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(3) A lease granting the right to explore for and produce lignite or
other forms of coal may be extended by payments pursuant to this
Subsection as long as mining operations under the plan continue
with the diligence of a reasonably prudent operator without
cessation for more than five years.
(4) The lease granting the right to explore for and produce lignite or
other forms of coal may not be extended for a period greater than
forty years unless there have been. actual mining operations or
production on the land leased or on land unitized therewith.
Accordingly, a lignite or coal lease may be extended for a term of up to
40 years under the circumstances and conditions described above.
An actual redacted Coal Mining Lease is attached as Appendix A to
these materials. A full discussion of the terms and conditions of a coal
lease are beyond the scope of this paper,so but a few observations about
common and recommended terms might be helpful.
The granting or habendum clause"' normally extends broad rights to
the lessee to prospect for and mine coal and associated minerals. The
habendum clause in the sample lease also contains a specific grant of
auxiliary rights with respect to the use of the land and the use of other
solid substances found on the leased land, as well as ground water rights.
A good lignite lease certainly should include the right to mine and
remove products found with the lignite in place, the right to ground water
or surface water and the right to remove and dispose of substances other
than lignite either prior to or in connection with actual surface mining."
In addition, it is essential for surface mining that the lease contain
provisions permitting the lessee permanently to divert or eliminate non-
navigable waterbodies such as streams or ponds and to alter permanently
contours and ground elevations, as well as private roads and road
access." From the lessee's standpoint, a lignite lease should permit the
use of the surface of one tract for facilities for mining another tract in the
same mining permit area.84 It should also provide that the lease extends
through any reclamation activities subsequent to the removal of mineable
lignite."
A good primary term clause of a lignite lease " might incorporate
the maximum extensions permitted by the Mineral Code. This would
so See M. Murchison, Louisiana Lignite, The Landman (February, 1987), at 37, for a
more extensive discussion on this subject.
8I Paragraph I in the sample lease.
82 Murchison, supra, at 40.
83 Id.
g IdP
95 Id
86 E.g., Paragraph 2 of the sample lease.
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permit the lease to have the longest life permitted under the Mineral
Code. The prinrary term clause of the sample lease also includes a
definition of actual mining operations.
Finally, the lignite lessee should make it clear that it has the right,
but not the obligation, to mine the area covered by the lease. The lease
should contain provisions permitting acreage to be released from the
lease, to determ:.ne the nature and extent of the activity on the leased
acreage, and to determine not to mine all the lignite that might underlie
the acreage covered by the lease."
IV. Mining Plans and Reclamation
In 1976, the Louisiana Legislature adopted the Louisiana Surface
Mining and Rec amation Act88 "to avoid the adverse effects to society
and the environment from unregulated surface mining operations" and to
promote the reclamation of mined lands." The United States encouraged
Louisiana, and other states, to adopt their own regulation of surface
mining and reclamation in the Surface Mining Control and Reclamation
Act of 197790, and in 1978 Louisiana revamped the Louisiana Surface
Mining and Reclamation Act.9' Because the Federal Act gave the states
the option to assume and retain exclusive control over the regulation of
surface mining and reclamation of land, Louisiana exercised its option to
do so.92 Very Jew practitioners likely will be involved with the
development or implementation of a mining plan, mining permit or
reclamation plan, and exhaustive review of the requirements and process
is well beyond the scope of this primer, but a brief outline of the steps
may be helpful.
A person may not engage in coal mining operations unless he has a
permit issued by the Commissioner of Conservation.93 The contents and
the details of the :rocess for obtaining a permit are contained in Title 43,
Part XV, Subpar: 3 of the Louisiana Administrative Code. The permit
lasts for a maximum term of five years, unless given special permission
by the Commissioner.94 The permit terminates within three years if the
permittee has not commenced the surface coal mining operations
covered, although the Commissioner may grant extensions of the time
C Murchison, supa, at 40.
E8 La. Acts 1976, No. 141, adopted La. R.S. 30:901, etseq.
F La. R.S. 30:903
so Pub. L. 97-87, 30 U.S.C. §1201, et seq. (hereinafter referred to as the "Federal
Act").
91 La. Acts 1978, No. 406.
92 30 U.S.C. § 125;; La. R.S. 30:902(F)-(I).
9 La. RS 906(A).
94 Id. at (B3).
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period under limited circumstances.95 A valid permit carries with it a
right of successive renewal upon expiration with respect to areas within
the boundaries of the existing permit, unless the Commissioner makes
certain negative findings, including if the terms and conditions of the
current permit are not met." If the renewal application extends beyond
the then current boundaries of the permit, the application to renew the
permit will be subject to the full standards applicable." A permit renewal
cannot exceed the period of the original permit."
V. The Rocky Relationship Between
Surface Mining and Oil and Gas Exploration
It is possible for a landowner or mineral servitude owner to grant
mineral rights to different persons with respect to fugacious minerals like
oil and gas and solid minerals like lignite. When that occurs, issues arise
as to the use to be made of the property by the holder of the mineral
rights over each kind of mineral.
Article I1(A) of the Mineral Code establishes the principles that
govern the respective uses that each mineral right holder may make with
regard to the rights of other mineral right holders and the owner of the
land:"
A. The owner of land burdened by a mineral right or rights and the
owner of a mineral right must exercise their respective rights with
reasonable regard for those of the other. Similarly the owners of
separate mineral rights in the same land must exercise their
respective rights with reasonable regard for the rights of other
owners.
Article 11 as originally enacted in the Mineral Code did not expressly
provide for application of the concept of "reasonable regard" for the
rights of another mineral right holder by a mineral right holder other than
the owner. 00 The second sentence of the subsection was added in
1982.'0
The comment to the original Article 11 sheds helpful light on how
courts should apply the concept of reasonable regard:
Article 11 is intended to provide a flexible formula governing the
relationship between the mineral servitude owner and the owner of
the servient estate. [1]t is intended that the general specification of
9 Id. at (C).
96 Id. at (D)(1)
9 Id. at (D)(2).
98 Id. at (D)(3).
99 La. R.S. 31:11 (A).
00 La. R.S. 31:11, as enacted by La. Acts 1974, No. 50.
10 La. Acts 1982, No. 280; La. R.S. 31:11, 1982 Comment.
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Article 11 be adopted and that the relationship be one in which the
parties each must exercise their rights to use the land with
reasonable regard for those of the other. This standard . . . should
permit concurrent uses of land by the owner of mineral rights and
the owner of the land and those deriving use rights from him.
Further, the standard does not attempt to suggest that rights and
liabilities rrust always be based on negligence. Uses by one party
which may be considered ultra-hazardous as to the other's right to
concurrent use of the land may in proper circumstances result in the
imposition of liability without regard to the manner of performance
of the activity in question.
There is no significant case law putting flesh on the skeleton of
Article 11's reasonable regard standard. One may infer some basic
principles about "reasonable regard" from Caskey v. Kelly Oil
Company,"o2 although Caskey is primarily a case dealing with the
interpretation of a so-called "adjacent lands" clause in an oil and gas
lease.
The issue o: reasonable regard arose in Caskey in the context of a
dispute between oil and gas lessors and their lessee. For many years,
predecessors in interest to Kelly Oil Company had used an unimproved
road to cross one tract, the Connell tract, to get to a well on an adjacent
tract, the Seamster tract. After Kelly became the operator, it wanted to
use the Connell tract to get to another well site on another adjacent tract,
the Crichton tract, and it caused its contractor to improve the road, laying
a high quality shale oilfield road across the Connell tract. The owners of
the Connell tract objected to the increased use and improved road
because it allegedly interfered with their surface use of the tract. They
sought an injunction against the use of the Connell tract for access to the
Crichton tract.
The district court denied the injunctive relief the plaintiffs sought,
finding that the use of the road was permitted pursuant to the adjacent
lands clause in the lease and that the increased use of the road was
reasonable. The -ourt of appeal reversed,'o finding that the increased
burden of the new road was not a reasonable exercise of the lessee's
rights.'" It reasoned that to increase the burden on the lessor, the road
had to provide some mutual benefit to the lessor and the lessee."os
]Because it found no benefit to the lessor, it prohibited the use of the
road.'"
102 1998-1193 (La. 6/29/99), 737 So. 2d 1257.
103 30,278 (La. App. 2d Cir. 2/25/98), 706 So. 2d 1102.
Id. at 1105.
os Id.
' Id. at 1105-06.
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The Louisiana Supreme Court granted Kelly's application for writ
of certiorari and reversed the judgment of the Court of Appeal for the
Second Circuit.o' It rejected the "mutual benefit" analysis of the court of
appeal, finding that Article 122 of the Mineral Code' did not require
Kelly to prove a benefit to the lessors. 9 It then found that the use by
Kelly of the surface of the lessors' tract, including the increased use and
the substantially improved road, was reasonable. It held that the thrust of
the "reasonable regard" principle in Article 11 of the Mineral Code'
was to permit a lessor and lessee to make concurrent use of the land, with
neither having a paramount right. 1'
Although Caskey arose in the context of use by a mineral lessor and
lessee, Article 1 l's second sentence, "Similarly the owners of separate
mineral rights in the same land must exercise their respective rights with
reasonable regard for the rights of the other owners," clearly makes
Caskey's rationale apply to concurrent use by. the holders of minerals
rights related to oil and gas and those related to lignite. Thus, use by one
need not benefit the other, and each mineral owner has the right to make
concurrent use of the land, with neither having a paramount right.
Perhaps the best solution as a practical matter is for the parties
involved to attempt to negotiate a mutual use agreement that sets forth
the parties correlative rights. In the absence of such an agreement, courts
will develop jurisprudential rules on a case-by-case basis."' One author
has suggested that the Commissioner of Conservation has authority to
determine the relative rights of use of the parties,' but, to date, the
Commissioner has not established any rules to regulate the relationships
between holders of mineral rights covering oil and gas on the one hand
and solid minerals such as lignite on the other.
VI. Conclusion
Given the seemingly insatiable appetite of Americans for energy
and the continued dependence of the United States on foreign sources of
oil, it seems safe to assume that the economic feasibility of lignite
107 Caskey v. Kelly Oil Co., 1998-1193 (La. 6/29/99), 737 So. 2d 1257.
108 La. R.S. 31:122 ("A mineral lessee is not under a fiduciary obligation to his lessor,
but he is bound to perform the contract in good faith and to develop and operate the
property leased as a reasonably prudent operator for the mutual benefit of himself and his
lessor. Parties may stipulate what shall constitute reasonably prudent conduct on the part
of the lessee.")
' 737 So. 2d at 1262.
10La. R.S. 3 1:11.
"' 737 So. 2d at 1265.
112 Id.
" Note, Reasonable Regard: A Solution to the Lignite Problem, 43 La. L. Rev. 1239,
1253-54 (May, 1983).
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production in Louisiana will continue for the foreseeable future. That
feasibility is enhanced by new uses for lignite, including the manufacture
of activated carbon for a variety of uses and the production of coalbed
methane. Thus, solid mineral law should advance in Louisiana as courts
grapple with the implications of the exercise of surface and mineral
rights by competing interests. The basic skeletal principles exist,
awaiting development of the skin, muscle and soft tissue that ultimately
will complete the body of law.
EOEOOSO- CQCQCQCQ
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Appendix A
Sample Coal Mining Lease
COAL MINgIG LEASE
TMS LeASE (herin colled the Lese") made thk .... . ....... day . .of .. V . 1
deId h a o moe and l l l o corporgitoa, whose morliog odd... illiiggagig
I. Wten. In eoaideroon. .f ..TA A 149X y# f ...on . . IS P.000C in htat.i pDld.0 Ae aitise .cya~t and rpolalis hreoln peoided, and of the agrements of Len.e ,eeied. hereby grant, looe ad ides
etbcluily ue tenen, its iccessous and assions. tor the purpage of prospealing, espiering, do plpind mining. o .r o &kaing tu ood
predatn s by ory method ar methods deeied destohle by Len*** (indading mci by derp adning, open pit. deep shar. idle ., dit or
airy other tmethod) oil cool and lignie oad dheir constlitenrt priducts (here*in colled "coat) iltrated and lying or teing in, an ooeder the
hereinefi ir descalled land (her.einol 'Pembl"), and all wor, dlay, tend. gmovel, or other, inbstonres of whonlenr etwo. eher
mninolo o. noemineral. moomet or anomelic, (lerein called "gibhe wiotnces") owedated at commin.gled .ish teol or whtich may be
ennaotntered in mining operatore conducted herenader fao the pnodtiorn of toal. adth athe tighi Io tne..m anve. rwanoae, *rantepordn.. 'rye*, process, tal. ol0 or otherwhoi uglie ld tael and oter esbitants. Inclding the tight into eove irs and dttioa
wain ter . faete Premises and the rilh in depodi other stttance. h~~ .Pem e se. and/nr ciher lands whtere neceutery. tinehe i org
veniansi in tarrying out the purpoeof ath.. tease in sterdance alith t e miing methads adopted by leasse, lognh ills aihighto. edoa
*intnauh privieges. and tervilades for such purposes ond the right of Ingess:aend agent thresfor, cnd tihe rigier te and/r. destioy
to math ot the twfce and subsuface of the Preaset as may . oasted aeesody, useful ar son**ieo** In carrying oat the purposes of
this eoe in accordance with the ethadn adopted by taeie .hlhot being ilile for .Woitade or reqired so ln or penide wbo
cent a. kbaral supponi for the oeltying sate oran a wres o .r nyhing shoeno thenl o theruander. and she ightt ma uersstra. _e ou.
tm, rePoil. replace end eloate any and altl aditles, taret and teriltdet thetsond theren as ma be aassany. anadoo
oaienat ein ornncion with teat.*, Operatlon on the Prerises and/or oter leAdi, includng bit sea linihed te eads, railroads, thaft. -e
rs., tunel, dri.ft. pin. weste dumst. dtais, dam. pends and ether a lieetion, tooang tlldcp , pIpeline.s -eepho-ne lnes, paep lines.
tcrnspanioin fadities and other ulaties, and the annisioence thereof, and to make. se end mainian undeogrnd pounges ihro gh,
to and fwo te Plrmies and to had thougih told penages motl lee other land. teteogrants unto le t d M ighto use and operne
thi Pemaises ala.ne or mooindy witt nohe tonds and lnse shat enjoy the herein gnaed rlighis, pOei and puivleges ln itoperatins on
tire Premnie or in W*maeolof with Ift nperensamr on other landi. This teeaS foei A. fellowing daneibd lend ehatced in the Partsh o .
.. ts.80tlX...........................S slate o1 totiain. Is %,h:
SEB EXRIBIT A, AACHTED IRRTO AID MMt)S A PAT HRtaOP,
Waned. 4
19 SIP
doed aon , ort.ho ppo Ie.. f ...................... .................... ... aesweerther bheo
or An. This Loas oko conrt cnd .d.dos ai land owned ar imed by Lesnr edialert a coligosi In the Prmise, pardevoldt
desrbed ab.o, whorer the anot be in the some legol abdlimlosie). swrayL, or a nt( ) as descritnd aboe. or in odineas lego wseb
divison(a, surve1t) a granl(s) athough not indaded ithin the boari e of tes Preomises pouretriry deribcrted aboea.2. Siba to tA other pmisin heroin contained. this Ltee shall be for a term o cen (10) yean Fran the date hereo (herin
(alled "Waimtry nit*) and a, lortg therefter as (c) -ao 14 being produced Ir. the Promises or fle tend peeled on ot ei
solidoted theewith In quanitis dooed paying by Lean. and/a. (b) drilting and/or mnining opetatiscat are being prosecated an t
PrenhaseW .n land poaled on oterwite consolidated thereawh or other lands a a condntous bash. and/ar (c) b etended ea tthrwne
maainnloed in lore. and oiled nde any other prosin trin.. conilned. The tere "milog operotint" as vied in shh teat hichtdes
operations fo opening a stint includig, tet noat Ained to the reoraal of laprovemets. construsction oll saioad spen and hetl sds..
dc ante seon of maor. eOiplrer fir it. eaoveal of col and oneibrde and the contruction of otafce or hiop tdtie. ao be vied
in cojurian li h the brning of ft harise. fi te teeal of oviaetorde. the produclaon of cook opoeidon Ior opening. rely-oking,
deepei.o. entnoding or repoiNg a rae or heapLg A. sot.n in a sandby condhilin and all other Operetion conduted in on effort to
obes n or to reeWobloh i6 priouion of roal, and Oil .edation odliides owaetiad heetith. 0tilig operations of mining operations
shal be damend rntinscw ior the purpose of this tooe no long at vl such operations do not cats fior a peied of more thp. s6 (6) <on
tecatine oris. Upon tenieroo e o osplon of this ,lean, esuee sholl delint to teeat. as place of semnd e.god and ekiktent
release of tome.
3. Vvhh rapect to all aeinable mok itay, c.ined and sold by Lese fra the Premises, et. sho pay Lessar as royally on
otaoet esual to line percent (5%) of the aral ale. p.. c atch coot t o t ethic or .. e Hindred Clltn (530AID) per ote tet al.
all ias cool with a proratd pston of wth sn being paid on Iroalee f ocre tfoatl i.s whidheeri hthe greateromount.1 s not.cool(
i oid on a piace oaee ton the mine, he octual iota. prks of A. mine shall be the pie of wica teldes l caties of rominpatbg iuch,,
tool treit the mine to the point of delirny. "Alvel sales picen . -ed herio sholl mean the ret ornount reeired by test. olit givi6g1
affecr to any aipplicables moes"anr ' 'de...' I , 1 r t -
gSocdk royalty thal ho paid qurey witi rirty i30) days frm the espirtlion of the ciatende quarter in which suh tool It rainedr,
and sold frot lt. Perisesn. losse thal holf tie lae se at nool . f eb tlheimiesn fo offminng openaio onducted Aterannder nd,
for iroollg. pronnaIg, doonirg, and frmrportieg teat produend from the Pemrise, and/or ahelr lands. Iest. agoeety del errne osnsc
airately the quantity of all ntchantble tool mired and sold $tr the Pheadm., and to otatirely enter the qantily or quantitiet thea
i. ppropriet records to be kept and preserred by the ten** lr tihe purpose of determining the ameo cf d yelly df mt
hereadet. WAh sod quaroerly roylty poymant. testes will fnish tetsor a written steternt dini the quanety ond oauil tot es
at 1he rain, *l 98 merdaable cool rined cad told froim the Prereises ding the prciedleag three p) sondits and this slotnles wl]
oahed to or tade a pai of the portaent Io tale. lnatr sihll ho" a right to insipent lese's boots wishin period of four (4 years
from. the date of the inspeted troisocion, suh inipoele thall te ao lateei place oi iteain iher. esch recrds are normoy kept
and s1=1 be deg lesasee's regular brsinets hors. loes shall nort be required It maintain its rords hio Oee than tor (4) yeaor wte*
tine. to the dpo. of th the.sorndic rnilced therein.
tesnee ole ageoe that If our utance, indding but not limded to oate. cler tad or grovel, whkh is found assocsiled or can-
nilend with, or enctotutesod in operations For cool it sold an a eporate irbanc. Lessee d"ol pay eSn a reyaly terecn equa to
oetenrt (1/10) of lio pri lo. w id. It is tokl. proaided that it stch subtance must be proceaed. concentmed an ornind bYad
ipsonsaco snch as unthing, dekng and dooning animal io the production fl nierachsaIle tool. oil cisis tscih addtonot pneeE
comcentrating and rellting. indudiag trucporaiaon theeo. thall be dedded fIm the sales prce beforadeeredning tenor toyohy
kntaa ows a toer interest i suds abtance l... t the eis. and undivided le.s.e therl, hiether o t o hr Inne p in porty No
the whete r firOional inora., then ie royalby poytnerti, to be paid Lessor therse sholt be ol In t pdapotion ich ta o w arttm*
hoe. to the ent.ir and vdivided Intios in weh wubstance and In accordance with the networe c A. ettote of whuih teor is wiad
4. WitiN one (1 yoo. iro., the does hereof. Loane agree to pay a. tendeo n s a dc ei ao the net eastintig yea
te so a .... 3 . nad. ptW 1100,r, nr arrrv rr ver*n.tn **ry'ww. Delars (3 .. . paneo.e tie
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or- sss or 1me r ooess w re 5 s res Donse 0 r amuW paymelst a -meu. on5 or a**a vl e c onmversary 0e5e tfnerort anstonms
Lese h in forc , lese aees to pay oii ader to lteor -oorrue rpygly for the neat ensuing year the sum of
.. TED JlM . RI . .. .. .. ...................... .. Dollars(5. .M. ....... p r ce o e p o e fhE _:_ .i tA .... smoar ....... ! er acre l u acqh ocre, o the
Promiesso8s set(,titnearnetsre Is Made. ________
The " A . lini ................ "O:.. .. ......... ., i. a . ,
hereby designated as Lessors agem In receive trom Latese all payments of advance royoltles ond/or oyalties on actual production and
all other payrments paygble to Lessor under the terms of this Lease and all such payments may be made try mailing or delinring the some
to Lessor, a for toends crpit so taid bank. The pahelst spedfied in Porogroph I above and ol advrnce royolwtes paid to estes wnder
the provisions of tIh Lease shall be considered as advances against the reoalties proVided Io in Pragoph 2 and doof apply towards
be sroedited en and dedeoded Irom the royables payable or to becone payable on actual production.
S. I Lessor oars a lesser ierest in ihe coal in. an or under any port or oil of t Premises  the etire a d wedioied inerest
rein. whoher or no this Least purports to cover the whole or a fractional interesi. the the odwoccot trpalttl od the rayo
payments on owal to be poid tsser siosa be only in the proportion wids "twor's Interest boors to h etie and und;vde4 interest in phr
nal and in occords noe wih the nature of the euate of which Lessor is seised
6. tessen soll oy tOr actual damages to rops, commerdol timber and sWrao I fo*rewAlts caused by its antry and operations on
the Prenmises for the purpos, of drilling and Ioducting other activities to roet, e ore and aoluos the Col, s . moaeorial nd/ar
worer in. o ao snder the Noreis".
ttHglll~eglglaStb i UllAQs a. Lessee shalt hrmhe right to me the Premises to develop note upplie by drilling and om.
lrsg as rony wassr wels and biding as money doess. ponds and let on the Premoss Lesseedeses necessory far ItopeOtlions -
Premsse endlor other loods and shal have the smnestristed right to use e of cast all eaer obtained a taken from any suds
as, pond or loke it has drilled or built and Lame agrees that aftr celsrdf ic use ot any watoer oells dilled by Less" an theAnises and pritor t pfugging or removing the cosing demeefrom. to tender such we or wellt to Lessor and if Lessor elects to accept sone,
such water well shoa be and become the property of Losses without payment or consideration thorefor, provided that tome.shol not be
obligated to deliro any wek hereunder uniess lestN is satisfied that aofter delivery it will no longer be responsiblta r the operaoion,
plugging a abandonmest thereof to ay regulatory aouhority having jurisdictio ol smine. and Ihsthes prooid, that Lese Aool hae no
obligation to tender any sch well or wells desiroyed. or whicrould atherois be destereyd, in the corse of mining Operoions.
7. Lessee tIol grwe lessor one hundred eighty (180) days odose written notic of es inort to Initiaoe mining operations o any par-
lion or porlions of it e Premises and/or of its intent to otherwise use, occupy or destroy any portion or pordons of the Premees Lessee
desres in carrying ott Its aperaoions (but not drilling and/ar other olaltesto prospect. esplore, evaluate and test bhe coal, soil, material
and/or 6oter) a* pe enttled under this Leaose. Such weitten nolce-siall deseibe the land to be mined and/or oilserwise oaed, occupied or
destroyed and may to given a any time o from time so time and shl be ocomsponied by losse' or draft paoloe to Lessor t or
the Initial sorfce do g, pen of .LMR. R443tA4. 1 Doll4 " lars(5 5 ,.......................)
per ane tr ench are descrbod in anss notise, pin an addtonot paymenrt equal to the market vole of any koproemens, being
buildings. feces or other stnctures. in ehannce an the Premises on the dote of this teas, and still loastod on the land described in trch
noIc. LES30t EXPRESSiY WArvS ANY STATIUTORY OR REGUlATORY LIMTATION OR RESTINCTION AOAINT THE OtSTRUCTIosC OF
DWELUNGS, RESICrlillAL PROPEITY OR OTHER IMPROVEMENTS WHETHER OR NOT LOCATED ON The PREMISES ON TWID.0AII OF THIS
LEASE. OR WITH RESPECT O MINING IN PROJMITY THERETO, IXPRESSLY INCLUDING THE RESTRICTION CONTAINED IN THE FFDERAL
SURFACE MINING CONTROL AND RECLAMATION ACT AND THE LOUISIANA SURACE MINING AND RECLAMATION ACT. As AMENDED.
AND THE REGUtATICINS 1 .UED PURSUANT O SUCH ACTS, AGAINST CONDUCTING SUR>ACE COAL MINING OPERATIONS WITHIN 300
FEET O ANY OCCUmIED WELING, AND HEREBY AGREES TO ExECUTE SUCH PUTHER INSTRUMENTS AS MAY BE NECESSARY TO
EVIDENCE SUqH WAIVEIL During such 180 doy period. Lessor shoIIl toe fll right to honest, cus or remoe any crops or timber on the
sles. Thereft lessee omay dean , cuti hrnest or remove the sane without makia any payment therefor. Upon compleisl of
Mring operotions nd redomoian of is land described in rach such notio but In no event luier than faor (4) years Ioam the date of
widt notice, Lessee shl pay Lessor the actual surace damages suffered by Lessor lus the initial wrlo damoges paid. Lessee may co
enma its operatiom at the end of sud 180 day period an tie land desribed therein and may thereafter continue its operAions thereon
een though dissutes or negotlations are oninsing toaterning she sufficiency of the payment tendered for e mates natue of any ito.
provement located flteeon sr of sfe sufficiency of ony payment tendered for actual surtoor damoges so such land. The sufacoe donoge
paynents provided t o herein shall be lull compensatiot to tessor for all daeo ges arileg Imon Lessee's wirsrsg or otherwise slg., as.
ig or destroyins the surfoce of the Premsses in sarrying out ih operotions herevuder in, n or under the Promises and/or other
i dns.. It lssor owns is leser interest ir the srface of the Preelset or any polt tereal. than the entire te simple estate thereinw. hether
not this tense purp orts to cover twhoe a e w e oractionat interest then the suface damage paytens to be poid lessor shal be only ir
I proportion which Lessor s interest bors to she whole and undivided fte and in ccordance with the nstue of the estare o whictssor i seind,
f. Lesse shell o l0equaoly fence off all strip mining areas, shofs, fi.ed machinery or other hoaords whkh ht I may dog, bor or con.
struct on the Premises tosse shoe, to the esett is reasonably prookoble to do so and if spoil is ovailoble therafor, till esraotions ond
pies oad grade all depossis ol earth, rock and other msateriat istulling from its mining operolions, ht Lsse sho not be reruired to
restate the Premises twils original contour or eleration. Lessee shell here the right at Oy tie during orwithin si 16) maonths ofter the tot.fcon or epitioa of this Leoe to remove all properies and liasuret placed by lesse On the Premies.
V. The provIslom of Porogeopis 6, 7 and B hereof which are lo the benefit of tessor (as distinguished fronm righs grted to lessees
fll not be applicate to any port of the Prmises at to whdc Lessor herein does not Own the wsrice. but Leso agrees to indernity
and bold lessor heroalets fom ol eais and demond. ol sie srwlor ewners thereof.
l0..Wishout timiling the provisions of Paragraph I hereof Losswe is hereby granted the exclusive right to use to surface and/or wb.
surfoce of she Iresites and all srrres, fncilities, equipment. roadwoys. houlogeways ad Oil other opportenonces (herein called
fedlats) insolsd thtooen or thereserader by lanen for the additional purpose at prospoctsintg, eplanses, developing. wining and
operoting for-and priducdng cool by any method or methods deomed desirable by Lose on or from odher laords. tIclsding the righs -o
enjoy and exerdse It connian ithi its operations on other lands. all rightis. powers and privileges granted it under this Lease wh
respec to the Premises and, ofy provisions of his lease it the contrary notwithanding, Lessee is graded such rights to se the surface
oad/or subawfose of the Premises and all such fdacilies for so long as the use of ti some is required by Leten in conteceln with its
operations an suchd oil e lands. This Lease, insor a it perlokn to wch rights, shall remain and conturswe in ful farce and erfect for the
periods of ted use even though fhe terrm o this tease may hose eepired or this Lase has tem.inated or bean released as to other
operations. When the otem ether lands is used in this Leese, such torr shall man of lands in tie seme viintry as the Premises, wteer
at not owned at apes sled by assee, and whether s w91 consolidoled with the Ptemilses under Parogroph 20 hereof, where such lands
are operated, or will iD operated, with the Preoses in an integrated mining operation for the production, totment, processing, storing.
handling, troeporation or delivery of coal or reclamation octliaiief ot cited sharewis.h whillout regard to the notwo of the contractual
arrongentss under which tesse may partikipate theei.
11. if at the enpirtias oI the Primary Term, the term of this Lease has not been extended by tdre of production and/or drilling
and/or mining operetns on the emises as herein provided, this Leaoe may neverthresls be exended fron per to year lot a period
not to eased thisly (.0) addlilonal years, or suh greater additional tert which the applicable low or any amendrisrents thereto may
,reafier permit, by tiet payment of the oanual odwonce royally as provided is Paragraph 4 if (0) oil or any portion of the Premises are
ed within a miming ptan; (b) lignite or anoher form of cool susceptible of being mined hot been disceted as a result of ot coam.
Aed an the land or due to ats providing a reasonoble basis of proof of the discoenry of the mineral: (c) a mining plan for the ultieote
ad:cAn of lignife a other forn of coal, together with a permit issued by the CommisIoer of Consessotion, is filed, together wik the
plot of oil lands Inded ad I. the rining plan, in b convoyonce recouirds oI the parish or parishes in which the Iemises are locoed: (dl the
mining plon along will any owmendmentu thereto. provides for the simoose production of ligeo or other fores of coal leorn all or any pou.
tionof the rernises: oad (e) actual niling opeotto hoe begun on lond incliuded in the plan. obhough such operallons are not being
cnctced on the Prc ise. Said mining plo may outlhorite removal of lignite or oher fomnos of coal from different seamors, beds or other
deposits and roe nmenotiguous trocts of land, provided such operations ore so integrated as to conilile a single minlng pion. Unless
otherwise required by firaol udgment canstruing to I. 5. 310 1IC, The mining pion filed for registry in accoadone herewith may encoms.
pass one or more unit formed under the prvisions of Paograph 20 hereal and may, but need not. be the some on any mining plan
senoy be requires to be filed wish the Office of Conservation, any swassor agency thereto, or any other agency hosing isriadiction
amining permit or other permits In compliance with uting At futurs stattes or regulodes ofeting surface rmining. Thk too
may be extended by paymenis made purnuant to this pOtograph as long as rining operations under the maining plan continue with the
diligence a a reasans ly prudet operaler without cestatlan for mare than flive (5) yars. Where a perell has been issued by the Office
of Corwootion or its successor and filed for registry in accordance with this paragraph II wnd such permit Is gntoe modified or sucessei
permi)(s) are issued, T is"* shell file sch modified or sueassor permi for registry s horain provided, This Leose may net be esended
under the terms of Ihh parograph for a period greater then forty (40) years, or suh greater addiional term which she applricable low or
any omedments there In may hereafter permitr unle there has been actal mining operations or production on or from the Proises
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--- . --I..... - .. -- 1 . - -- - **** - .. * **n .*.*** - - * - - mas atherwisnh. The right granted Lessee In this porogroph re sepoote, comw1cei" a in addion o stese granted in paraorph 20 herw.
12. fTWe abao be no obligation. expres or Implied, on Lessee to begin. proecute or contion nting aperotons on t hei. nor
toa twreooe andfor seA or use at or esy possiot. of the sweol in one af more teoms situaled skereon. nor lo seporolely in~ tor,
po rketany mteral or su~bslohte atsadoled or commriqld 5rith, of enountered n eigM spect froror r tool. AN obligotos
oftene esepressed herein and there tltbero seens eplied under his We.e it being agreed that adoonce royaties and
,amei poid herender esttile tul and odequof* tosidasion or thIs Leam and for persods of srn where there is no actual
prodcialn. and for Less.s deeredeattons regorineg the montert referred to in the previous aseecs.
93. Netas y of any em. end homee tIne to time esaste end deliver to lessor os place of record o rem reteows it oAl or
a part of shemmid thoreupon terminole thi hone asto wth lands and Lt.. shl thoruo be releaed fros orta
olions and dulles as s the lands to rloed, inldtdtg einy obligaon to tooke Nhe odwo'ce royalty paymentt dsuribed
Paragraph 4. sampt obligaation.s ecoed os of the. dot* offih swrrender. All losds to releond and en whikh Lssee hos given noie a
lendered surfed dotmage payrren under Parogroph 7 obove shol motein rbiert to the casements, servltsde. ights of way end other
sfaoce and usderoneutd vaes ooet grated to ste. lor so hug as tome, moy be necessory or useful to tenses in conneca". wih its
peratior on other lands.
14. The te thell pay all property tome on ks Impioemetti ond property md shell pay ol sses. If any. tied against Wts riht, in
the cool or elter substones covered by this fees. Leter sholl poy ad toes leviled and eastted agolast the land as t and Lessovs
property and o toea teied and assesed egoinad it rights in the cool or other substances covered by its Loe., I he eens the the
Ste, Whited States. or any mnidpolity or other gerernssel ageney levies a license. severeane, predoetion or oher to o cool
-hee asionce here e, or n the agfh to operate or produce or s*l such cool or other substances. th, and In that estt. use* a
lessor heall eadh pay thu portion of sousi a attribttoble to it respectiv rights in the cool or other substancet. Lesse is h reby otho
ed to pay any towe and aossusents on behell of Ltasor and my, if it so dosire,. deduct the anount so paid rome royales or atht
paymoett doe Lesser haretunder.
13. Lestor tital eat instilte on adles for concelaion of this Leose because of defoolt mnode by Lesse in any of the trems. coorennt
or conditions heoi Inlets Lesne he sot begun to remedy luch delet within nlstny (901 daysof receipt of written notie tret tottor
specifying such defosht end requesting remoedy sitoreof.
6. Any obl~gatit *( Leon dtoll **sided the leuee is prevented Itrot orn ng lheretrk, In whole or In pen by stesilt.
Sockwai. eaten of thesleurseoddesnets, orders or estion ot any apency ** broa of goerners, or other totters or condsies
beyontd the resonable conrt oef atons whether or not siilor to the saedicogy enumerated.herei. and the period of anydetey or IM.
Nerrsptioad of t e**castored thereby shal be disregarded in computtng snely pertorsme by Lessee hereunder. the Primory Tem r
nyesended term of this tese tsellbe t nded Nor period of time equel to the tne Lese a prohibited or precluded farom, or i
tdor ieresrupled In, asing5 reating, throning. psoceaig.,sing or using 1t. coat coeed by thie reo by any low, order,
regl udogmert. de , or other acIon of ony agency or brach of goenen. proided. hoeer., that this term sthou not he can-
i nd as persrailig esiansion of this Lo.. beyond the petmisible term fot tootes t this notate as prosided by opplicable Lauuideno la.
17. Any witwo note thal be given by lending tome by regstleted or certified malt podoge prepold and retw receipt requested.
addressed to tse ato the addreas .hw obove. and any written nolice from Lesse to Lessor sholl be givn by seoding sone by
reoitred a corifed mail. postage prepaid and esture receipt aequted oddressed to Lessor at ..........................
.... . . .... ... ... ... . .. ... .... ... ... ... ...... .. I po ..........c ......od. en.. o.... *.........
.............................. us1her potty my clserIg Its& otist to roce;-* naoe* by
wtln note to the ether and such change of oddrest sall be elesive sen (10) daysafter the no*e Is received by theather poty.
IS. Should any person, firm or corporation having an intere in the surface of the Preties or i. the col situoted in, on o. undoo
Premies Got lease the soe to Ltsa, or showid an one or more of 16e parties named as Lestor ne eOerva this otset. sh
stenvertheles be binding upon the party o poies exacuting she sme.
19. the rights of either party Nereunder may be tonigned n whole or in part and the praslons Normal selll easeI so the repeiene
heis. e mstecr, administrators succesors and oNlgas of the parties hereto. ihalthstoedlng any actual or construcive knowledge of a
notice to tems. me change or divtien in ownership l Ithe Premoises. royahies, odvance ryobl or other payments. howa*r oc.
complished. sha be binding upon the tesee (except of Lewe's option in ony particular case), enit niesty (90) days ofter tene dA
have been furnished with a certified or phtoacopy of the recorded intirureaf or irkwnernls enideating 5she change a tronser. inchsd
any intermediote tronsler been the tesor or his atoigns not iueretofore trsished to Ltee. and such chonge or transfer tha net off
cny oaym'cttg mode prior so said date whether or net due. I rase aof death of o, pers entitled s* reasto roties, odvance royet
or other payments. the eldence of change in ownenship sholl consist o tetters of odminietrcas or Grol decree at distbution of the es-
tte of the decadent issued by a mus of conpeteto ueiicctom o the decadeirs estate including hit interest in the Premise, less may
neltl wch dae cominue so pay uch aet oeence royalties or other poyments as if such dionge or tranifer had not been made, or
ay pay the some ouarding to the iterest of moord as diidosed by she tnst cesratoen oa oabas t in les's possession subseqet
to tedte of this team, or oa Lesteeis option any sepend the payment thereo until ninety (90) days after tsh *nldic is received.
chorage or dlinilen in the ownership of the Prtises, royales, advance royalies or other paymets shal opeate to inueose
abligolre or dimoinish the ight of Lest.. No dhilon of royalties, edvomce royalties or ather payments shall be made effective escep
the end of a catender quarter. It the ownrshipof royatoles. advance royalties or other payments becomes changed into separate divil
partions of laid hmnhes, Less.e may pay such royaties. advonce oyaltest or other payments to the separato arnert jolsty or say sus.
peed paymat %witl suck tire as said separate ownes shal agree in wrlting upan on apportionment of such royallies, advance royalties
or other payments and furnish toen wt a certifted or photocopy of the recorded instrument or instrumetes antdncing such agreement.
hI the event of osdgetenti of his Leone at to a tegregoted pordon or passioes of the Premises, al edeence tcyalties payable hereunder
dsal be opportionable as between th seerol leasehold owners ratably according t the surt oce area of each and defaut in the pay-
enta f one .h. ail t Isa of .ehe letehld oaers hr.under.losahumohMdL - I m mIr
20. Is understood by the peries hereto dth certain economk and proctical considptons require that a plot tar coat mine der lop.
meant and production, dealned elsewhore herin and hereinafter relerred to as "the plan", be prepared by Lesee and-shat mining
operelom be proseculed in or ordery eutner by first mining cool from one or more tracts in the plan and then estending such
eperatieos to sher trotos in the plan and that suffitdent cool reserves mut be comistted to a mining operalion: (1) to isure an adequate
supply tOr the pre|*ed life of the minIng operation. wich may be a substantial paded of the: and (2) t aise that ao t tracts owithin Use
wth o afe olferdsd a *esonable oppotunity to recive royaby po ents for their Just and equitabl, shore of coal produced l e thmiw.
ing aperodom over te projected life of the wrine. Accordingly, where Leses has entered into an agreement or agreoents to sell coat
from a entag opeerie. which ia pion ed so Inched any portion of the Premises. tessee tha hoe the right and option to fome a unit tor
the production of tool to Iidude the Premises covered hereby. or any paion or portions thereol, with other lends owned. operated or
centrelled by tessee iA the vicinity wich are induded in the pion. This right to usnhise may be exereised by Lessee, at its optien at eny
tine, and from time so Ame, during the prinay term o thtease or a, say time thereottes regardless of the mens by which the tos. is
beig maintained in force and elect. The unitiation may take place elsher before or duting mining poestios an d cor red by
pion and the trods of land to be included In the unit must be reosesoably estismoted by testing, prIor to rnkitbalano to contain econantice
mineable mat. The unitiationd the Premises or any part thoof sholt be accomplished by she esaeutiu by Lts"n of a decdtral
describing the tnds so be unsired which shall be malted or detivered to Lessor together with a c of the plan and which shalt be f101
for reghery to the conmeyance records for the potish or parishe where such tend i locoted. The u th be *efective from the date lie
dedeoliae Is flied for *gistry.
Lts. soy In like manner amend the unil frm iae to time to delt* land or leones: 1) wki .otte has determined do not centain
too
t 
of Icanrotemily mineable quality or quantiyr (7) wher lessee has been onable to obtoin necessary pentalls or approval for themin.
tog of such tool despite dIligent effortt to do so; (3) where Lessee hot determined it will be unable to Incorket the coal Iom such tracts
desptte diligent efforts to do so; or (4) where lesses oghority to unisin or N tlIle to ooet thereln has failed, tck or fallure of autherly
so untrue any Inteest en Iwess intended under the ters ado dedration to be subject thereto sort not irvolidate any such unit; ithi
ninely (90) any at receipt of trten notice from any party in Interet of such lock or failure o outhority. Lome hol either secur
wtien roifietin of she unit de4oreton by the owner or owners of such interest as omend the unis decdeotion to delete suck inTo
Ltese #say alto of any time, and from lime to tim. amed a unit dederotion so odd land included In she plan and reasonably eigimated
by testing to contain economically sineoale me". Any amendment to the unit shal be accomplihted by the fillag of en oaended uni
deciratlien in the recadt of the parish at poraithe where the land is located logether with on amended ph laraatool mne development
and production, if appobile. and ealling a sopy thereof to Lster. Wtee sho not be sequired to amend the w& more often thon one
dring any iselve (12) alonth period. Anmndments shal be tfiled for regisry in the tmner aboe provided for the original declaration
and when to filed shia relato bocks to and be effectine as a the original effative dao of theunit, except as otherwise provided h***in
with regard s reatosles paid on coal mined prior or subequent to the filing of she amadement.
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tonse st a I act 0 remeSonnoly prudead operator to deaelep one operoe the loneenctuese a me ose ota te e WAeet.
Inth ao mart coat from at. nait, but there shall be no obligafick *apr Or impled. fr Ltou"* to sae coal Ire lands deleted insisthe unit After the off rame dete of itisedon, Les may operote li of the lands Incuded wthin a unit as though they hod been in,
dtuded In a alt*gle lesus eecnuted by Lss and theother owners, and any mirng opertion sconoducted onany poartion of V unit.
regardless of whoe htnd thereon, shat be deemod to ane been conducted under the tenn, of this taos on konds= , 4ely.
Prior o the ol* ivtli de of any dedercolon of nitisation. Leose shel ho* an engineering study made by I Inwe hdope.,
dent coal cotosin*g firn to determine the sumaed total number of ton of coal ontcipatd to.be mined from Ienh tre? in tie unit in
which Ltue has the rig ht to yroilla ryalty paymeans, and lessr shad be furnished with a copy of mid study. The engineering sedy sho
oe staWs the percentsyg of the totmnter of tareof cool incuded in th engineerng Sudp .hich is othibuloble to the portion or par
of thee e ideded ithe engineasing aIdy and that percetage st  e pasticipation peoseage in the unit for the per
*f the tropas inflded. For royelty pay.ment purpase., Lessor hereby sgrees that the sayalty specified in posegrapht 3 thotI be tbos
ed on that onaont oaf whldt ls esal to teass porticiton perce of the mosa amout cool mined and told isom oil portions
ofohe unit Podded i. the enginering sy. seetandng the actual esent of cealtrmined ond told hoe as Prenises. If teJse
amsnds theunis to dete any lend therefromt Leacort participalion percentage thai be recalcuinted hased oen the estimated total
numuber of f*re of nal lecoed by the engineerIng study to tha oemnded unit and the percltge o cat wich is aurrted to he
portion of the tpt'eite lededed therein. Amendaensts to deete. land from the unit shoP not bet raoodwths.at respect to royollien pold
as coal rained and taid prIor to the firi of such osedeet.
11 te.nwends say masing uit to induade additiontal lands *r intes, is engttneertsg study tshot be 4tpanded to inrilude due od.Israel lands and se*' porticipation persaroges shell be ssessilstrad by calculating the total entr ose tofa a etol *t*noed by she
**tertig sudy to itave been cantribsed by treas prnest misned end editoted total number of tont of coot enticIpated ro be arew
m fer the ueoieded a llaccordIn to taid study and deer t ose ptovided, the portiipation pecentoge anr ech er totah
- amseded uttit. ithin ninety (#~days oftr thpsesecution of te hsttunmut dutcibing the emndedl unitatste* shall pay. o t leack
Lease feduded in se tuit rytesuffident to bring the total amounet of moyely paId under that tse to an anmoval squat to thes
eo~ntnawhkh would have been pald had tihe caeded smit been dectored of the time the original unt mee*tobflished. ln like manoner,
laes shtal be olowelI a credia agatita roahties entterwint payable under eah aste I***ldedd in the omertded unit. 4 ony. until wch
time as total roatopoi lloready pold under that lease equal thates ****t n.4.ith nrould hore been paid hod the antanded unle been
dedoared at rle time the od~ginal utit wos estabPlished. If hante nerdies It. tigt to tatle a tradit atra oya*lties otherwri.e payable mndet
a tease. Ahe credit shcM tob toaen outl of Shy perce (SD%) of sach royalties due eeth quarter antl the lull omantl suh credit hat
bee. sehiesied.
For the psrposes at tids paragraph 3D teseeds pan fot coal mine denetloet snd produclion tdeal be* the pion develeped by
tesee far the slaing, produatoan traspertolton and/or delivery of neal Irom. Ihe lads desribed it the unks dedoreotoan.1The aree
wooerd by the pion shug be the general ere. wchd tansse reotly hetsews can be ecornmically and efficiently developed and askh-
eda on inegroted operoie n. The ems defined by the plan may aid, lends ceary teperfarm anding functions related to ocsnal
rnlntrag as well as tenitant owned, operated or controlled br lsease which. if owand. opendted or cattrolled bry tessee mould be
ecorromltelly and effidcieftly develeped ad mined as art Integrated operation wtithin tAe arwo o the pt on. less stay at any rime and
tram lte to tIme ate nd the plan to inclde addtional landt whilch Letsae reanably believes cat he economicotay and efticientir
deveped ad mnted as on hnegrated operation whhi other londs Included in tdt pion. The plon ht be dereluoped t n goad folth bt
nst nol indade or her the sens as any mine pion filed by t.t0 for the purposes of paragrapi t 31 hereof or arty mhe pioni or othee.
pIes widei lesee may ____s a file lor the purrpon f obtoining ony liseme,. permit,. autheuisellen or other content fre arty agency
regulatory body or ofteder orthe purpose of ntdeing, producing ao stili teoal.
21t 11 eminding it operotion 'reender tanse tooa fuly emply the terms ad proiins ot oM epplcable tes end
=Itotionwg perit.mng otereto.
2. tesor here n atrates and ogres lls df as to te Frerhes ad aes that Lssee at its option may dischorge any teI
stoages or oher a r on the Premiste and to he eert testee elec so. tesu shall ie sInaated toun te mitt tihe ioalt a tlerO
s ome ad apply se alties. odancorykes at othat paytnerealeotng hereunder toward ttsyInig the me. Any alter acqre d i
do otesor (aheoer ty doaeaon t oeherie) to As coal or other wieonces in, an or utdea te Premhes tholue to de benefri
L as and bove bevied arre byt ion teats,.te e
In23. Ilsor and o el th hereby ei,. urender and release all rights of hoersesod a nd daowertrha t oor as uch rights old
y toer offed ti Lease ad operations threunder by teass.
a. This tease ett the prie s egotais ad undaerandingso de portiehs treto and ebadies the entire egreemeant fa the por
smand ser * * *ither ogreaients. nraces oandiiont. countets (espressed or implied) at ather team with rospec to we urfece
a As Shess ad/or the coal uitoted nl. oan or nder tim Pareres whasehr wrin ao t arbal or atecedent or contemperonouts dith
the netatioersalo.
2fl. so tang as anp lend ttereis detscrbed ts subjest e raineral deed, cose or other esttrume~nt whichr rsay etide eoher persons to
r*eir* asy oda***re eat ates, royaltIes or othe tacms payable hweendeso ao claim the tame an the enent of dispule or ltipatea sot
atch right o edoset royalty. r*yey a. o other se poar blS herenader, payment of ony such a daonce tryalies, royalties a. othe
Foet. may bct iseid rhouo p traer b Lessee uIl rsh se miner deed or ther intruarant has been seleased, enpirod or
ted at to such load. o utrrl rtch dtsputc oa liigorion is tloll termnoed and tet e has been frasthed with prol to unch ffees
sotitdry to tant. SES ADDITION-AL PAra itS 26 ANID 27 AnTACaHED.
Id WITNI $ WHEt tfrOF. tenor hat caused ths teas and careemret to becduly ecuted of th date l seoe ao*t*.
WITNESSES: iissoe
SEE SIGNATURE SR~ET, ATTACRED IlBBETO
AND HADS A PART HfllEOP.
558 ................... .......
STATE OF ............ .......
PARI (Oil COUJNT) i..........
OCr hin t ... oe.........doyay or .. L............................................. ................ be***
ee personallyop a *a t .. el.......................... ................... n.....................to mee hnon to be
the p e s dmned 'is and ho ean ed rho oregig lanstrustend wi a nowledged shat .. ... .................. .....
..- .. l .... ................. a............................ escued escn oe s........................1 ...... ... ............... free o and ded. .
StATE Of tOUslArA
PAReIH OF .....
6EFOSi t. rhof undersigned Noaory Public. an tthit day persiaey appeared .....................----..-....-.. **
.... I..........g.................................................. who. tnong tby met dly tswo, stloed under oath
ton e ..........................,.................. as nn to li. atuaibigtt Lasne** to oie foregoing tnrmenl and
that Ase s gm wan dgined ty .h.e................................ .............................. bessor as abaeo
rt aeed) in . . .ei.. .r.. . . . . . . . .... present e oatd in rte pat r se e o the other 
subcribing
$WOIIN TO AND SSrIs D belaorne. -.. .-.. . . .. .. 19.*--
No"aryPull aIn and for..... ........ Perish. Luisobe
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Attached to and made a part of Coal Lease dated 'T/A. /L * L 1 *
1982. executed by "
I
26. Uese shall pay to Lessor a mimaum royalty of $3000.00 per acre for each
surface acre of the Premees from which merchantable coal is actually mined and
removed. There shall be credited agaitst any payment due hereunder all royalties
and advance royalties theretofore paid hereunder. It any payment is due under
this Paragraph after applying the above credis, such payment shall be made at
the final termination of this lease as to all parts of the Preatees.
27. It is agreed that Lessee's right to mine clay, sand and gravel, as granted
in Paragraph I hereof, is limited to the mining of such spstances as they are
encountered in mining operations conducted for the production of coal or lignite.
Lessor expressly reserves unto himself, his heirs and assigne, the right to mine
such substances or grant leases for the mining thereof, provided that such mining
or leases shall be and remain subject to the terms of this coal lease, and that
such operations by Leassoror its asid Lessees shall not interfere with, impair,
restrict or render impossible, Leasses's operations hereunder.
SIGVED FOR IDENTIFICATION:
- 360 -
